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MOTION TO RECONSIDER
ORDER ON FORMAL

INTERVENTION PETITIONS AND
SUPPORT FOR OTHER PARTIES’

MOTIONS TO RECONSIDER

The Ponca Tribe of Nebraska (“Tribe”) hereby moves the Nebraska Public Service

Commission (“Commission”) to reconsider the Hearing Officer’s March 31, 2017 Order on Formal

Interventions (“Order”) with respect to limiting the Tribe’s participation and joins and supports the

April 10, 2017 motions of Bold Alliance and the Yankton Sioux Tribe requesting the same.  The

Tribe requests a Briefing Schedule and Oral Argument on this Motion before the entire Commission. 

In support of this Motion, the Tribe states as follows:

1. The Order correctly finds that the Tribe has a right to intervene in these proceedings,

but improperly limits the Tribe’s participation to “social and cultural issues” and limits the Tribe to

the presentation of a single witness jointly with the Yankton Sioux Tribe.  The Order similarly limits

other parties, two of which have also objected to the limitations and requested reconsideration.  The

Tribe supports the objections and motions to reconsider filed by the Yankton Sioux Tribe and Bold

Alliance on April 10, 2017 and, to avoid duplication and preserve agency economy, adopts the

arguments of each of those parties set forth in their respective motions and joins therein.

2. The Commission’s regulations provide, “A formal intervenor shall be entitled to

participate in the proceeding to the extent of his/her express interest in the matter.”  291 Neb. Admin.

Code, ch. 1, § 015.01C.  This regulation entitles the Tribe as a formal intervenor to fully participate

in the proceedings to the extent of its interests.  But, the Order actually fails to permit the Tribe to



participate in the proceeding to the extent of its interests in the matter and, therefore, violates the

Commission’s own regulations rendering the Order invalid.

3. The Tribe’s Petition of Formal Intervention (“Petition”) was not limited to its interest

in historic, cultural, sacred and archaeological resources.  The Tribe’s intervention was also based

on the proposed pipeline routes’ impact on the Tribe’s sovereignty and self-government.  As

discussed in the Tribe’s Petition, each of the proposed routes of the pipeline would cross the Tribe’s

congressionally designated Service Areas where the Tribe is recognized as having jurisdiction and

sovereignty.  Within the Tribe’s Service Areas, the Tribe has primary responsibility for providing

health care to its members and others pursuant to its contract with the United States Department of

Health and Human Services entered into in accordance with the Indian Self-Determination and

Education Assistance Act, 25 U.S.C. § 5301 et seq.  The Tribe also regulates and monitors the

environment within those Service Areas through its Environmental Protection Department, a

governmental agency of the Tribe.

4.  The Tribe’s interests are not limited to “social and cultural issues.”  The Tribe’s

interests also include, for example, what the Order terms “environmental and natural resources

issues” since the proposed pipeline will cross through its jurisdictional area.  Those interests

necessarily also include health impacts on those to whom the Tribe directly provides health services

and care.  The Tribe’s interests are similar to any other government through whose jurisdiction the

pipeline would route.  Yet, the Order purports to refuse to allow the Tribe to provide any

participation with respect to such issues.

5. By limiting the Tribe’s participation to “social and cultural issues,” the Order directly

denies the Tribe’s right, recognized in the Commission’s regulations, to participate to the extent of

its express interest.  Consequently, the Order is directly contrary to the Commission’s regulations
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and must be revised to, at a minimum, permit the Tribe to participate with respect to its interests

related to the fact that the proposed routes each cross the Tribe’s recognized Service Areas,

potentially impacting the health, welfare, environment and natural resources of the Tribe and its

members.

6. In addition to improperly limiting the Tribe’s participation with respect to issues

related to its interests, the Order requires the Tribe to work jointly with the Yankton Sioux Tribe and

limits the two parties to a single witness and joint brief.  Such a limitation on the Tribe’s presentation

denies the Tribe’s right to participate to the full extent of its interests with respect to the “social and

cultural issues.”

7. The Order fails to recognize that the Ponca Tribe of Nebraska and the Yankton Sioux

Tribe are two different nations with different languages, different cultures, different traditions, and

different histories unique to each tribe.  Sites and resources that are historic or significant to one tribe

are not necessarily historic or significant to the other tribe.  Nor are the areas of concern of the tribes

the same since they occupy different present territories and different historic and aboriginal

territories.

8. One witness cannot competently testify to the different tribes’ cultures, histories and

beliefs.  It would likely be impossible for one witness to have the appropriate or sufficient knowledge

of both tribes to testify adequately and fully with respect to the historic, cultural, sacred and

archaeological resources of both tribes.  Consequently, the Tribe’s right to participate to the extent

of its interests would be severely hindered.

9. Based on the maps provided by TransCanada, the proposed routes of the pipeline will

cross the historic and culturally significant trail which the Tribe was forced to walk to and from

Oklahoma lead by Chief Standing Bear, known as the Ponca Trail of Tears.  These events are unique
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to the Tribe and an extremely important part of its history.  The trail has become known as the “Chief

Standing Bear Trail” and is itself unique to the Tribe’s culture and history.  The events and the trail

are not part of the Yankton Sioux Tribe’s history.  A single witness who is knowledgeable in the

culture and history of the Yankton Sioux Tribe would not be able to competently or completely

discuss the importance of the Ponca Removal and the Chief Standing Bear Trail to the Ponca Tribe

of Nebraska.  This would result in the Tribe completely losing its right to participate with respect

to its interests.

10. The Nebraska Supreme Court has held that “rules and regulations of an administrative

agency governing proceedings before it . . . are as binding as if they were statutes enacted by the

Legislature. . . and the agency does not, as a general rule, have the discretion to waive, suspend, or

disregard, in a particular case, a validly adopted rule.”  Douglas County Welfare Administration v.

Parks, 204 Neb. 570, 572, 284 N.W.2d 10, 11 (1979).

11. By adopting the rule that a “formal intervenor shall be entitled to participate in the

proceeding to the extent of his/her express interest in the matter,” the Commission is bound to follow

that rule.  The rule expressly recognizes the rights of formal intervenors to fully participate in a

proceeding to the extent of their interest, but the Order expressly limits the Tribe’s participation. 

That limitation is not merely in terms of the quantity of evidence presented or preventing duplication

of evidence, but a limitation which denies the Tribe its right to participate to the full extent of its

interests by, first, actually prohibiting the Tribe from participating with respect to its express interest

in the proposed routes crossing its Service Areas and, second, by impossibly limiting the Tribe’s

presentation with respect to “social and cultural issues” through refusing it a competent witness and

presenting evidence that can speak to the unique culture, history and interests of the Tribe separately

from those unique interests of the Yankton Sioux Tribe.
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12. “To be valid, the action of the agency must conform to its rules which are in effect

at the time the action is taken, particularly those designed to provide procedural safeguards for

fundamental rights.”  Id., 284 N.W.2d at 12.  The Order’s limitation of the Tribe’s participation does

not conform to the Commission’s rules and, therefore, is not valid.

13. It is true that an agency is permitted to deviate from its rules under certain

circumstances.  But, the Order is not a lawful deviation.  In this case, the Order asserts that the

limitations on the Tribe’s presentation is to aid the Commission with the “truncated timeframe of

this proceeding” and “maintaining an orderly proceeding.”  While aiding an agency with its decision-

making can, in some cases, constitute an appropriate justification for deviating from agency rules,

it is not permitted when the deviation causes substantial prejudice to a party.  Application of Jantzen,

511 N.W.2d 504, 514, 245 Neb. 81, 94 (Neb., 1994) (citing American Farm Lines v. Black Ball, 397

U.S. 532, 90 S.Ct. 1288, 25 L.Ed.2d 547 (1970)).  As discussed, the Order actually prohibits the

Tribe from participating with respect to part of its actual interest in the proceeding and prevents the

Tribe from being able to fully and adequately participate with respect to the “social and cultural

issues” to which the Order limits the Tribe.  Such limitations are extremely prejudicial to the Tribe

and violate its rights as a formal intervenor.  Consequently, any deviation from the rule entitling the

Tribe to fully participate to the extent of its interests is an abuse of discretion.

14. The Tribe understands the Commission’s concerns with respect to timeframes, agency

economy and preventing duplication of testimony and evidence and will work with other parties to

avoid duplication and assist with efficiency.  However, the Tribe must be allowed to participate and

present evidence related to all issues of interest to it identified in its Petition and permitted to present

sufficient evidence and witnesses as well as its own brief in order to ensure that its interests unique

from other parties, including the Yankton Sioux Tribe, are actually presented.
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WHEREFORE, the Ponca Tribe of Nebraska respectfully requests that the Commission

revise the March 31, 2017 Order with respect to limiting the Tribe participation in the proceedings

and grant the Tribe’s request for a Briefing Schedule and Oral Argument.

Dated: April 12, 2017 ____________________________________
Brad S. Jolly, #23720
BRAD S. JOLLY & ASSOCIATES

15355 Gadsden Drive
Brighton, CO 80603
Telephone: (720) 685-7105
Facsimile: (206) 339-7209
Email: bsj@bsjlawfirm.com
ATTORNEY FOR PONCA TRIBE OF NEBRASKA
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CERTIFICATE OF SERVICE

A COPY of the foregoing MOTION TO RECONSIDER ORDER ON FORMAL
INTERVENTION PETITIONS AND SUPPORT FOR OTHER PARTIES’ MOTIONS TO
RECONSIDER was served by electronic mail this 12th day of April, 2017 to the following:

James G. Powers
McGrath, North et al.
First National Tower, Ste. 3700
1601 Dodge Street
Omaha, NE 68102
jpowers@mcgrathnorth.com

Patrick D. Pepper
McGrath, North et al.
First National Tower, Ste. 3700
1601 Dodge Street
Omaha, NE 68102
ppepper@mcgrathnorth.com

Jayne Antony
16064 Sprint St
Omaha, NE 68130-2030
jayneeevan@yahoo.com

Jennifer S. Baker
Fredericks Peebles and Morgan LLP               
1900 Plaza Drive
Louisville, CO 80027
jbaker@ndnlaw.com

Wrexie Bardaglio
9748 Arden Road
Trumansburg, NY 14886
wrexie.bardaglio@gmail.com

Leverne A. Barrett
1909 Co Rd E
Ceresco, NE 68017
Vernbarrett@fururetk.com

Mia Bergman
86424 514 Ave.
Orchard, NE 68764
mbergman85@hotmail.com

Janece Mollhoff
2354 Euclid Street
Ashland, NE 68003
wjmollhoff@windstream.net

Greg Nelson
3700 Sumner St.
Lincoln, NE 68506
gnelson@inetnebr.com

Julie Nichols
1995 Park Ave.
Lincoln, NE 68502
willpower2@earthlink.net

Jana Osborn
1112 Meadowlark
Alliance, NE 69301
janajearyb@gmail.com

James Douglas Osborn
43110 879th Rd
Ainsworth, NE 69210
jdosborn30@yahoo.com

Christine Polson
4923 Valley St.
Omaha, NE 68106
snpolson@cox.net

Dave Polson
4923 Valley Street
Omaha, NE 68106
honk@cox.net

Joseph Pomponio
551B Sand Creek Rd.
Albany, NY 12205
lukaz@msn.com
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Ellen O. Boardman
O’Donoghue & O’Donoghue LLP                   
4748 Wisconsin Avenue, NW                 
Washington, D.C. 20016
eboardman@odonoghuelaw.com

Robert O’Connor, Jr.
O’Connor Law Firm
P.O. Box 45116
Omaha, NE 68145
reolaw@aol.com

James P. Cavanaugh
Cavanaugh Law Firm, PC LLO 
6035 Binney Street Ste 100
Omaha, NE 68104
cavanaughlawfirm@aol.com

Kimberly E. Craven
33 King Canyon Road
Chadron, NE 69337
kimecraven@gmail.com

Cathie (Kathryn) Genung
Louis (Tom) Genung
902 East 7th St
Hastings, NE 68901
tg64152@windstream.net

Andy Grier
916 S. 181st St.
Elkhorn, NE 68022
griea01@cox.net

Christy J. Hargesheimer
620 S 30th St.
Lincoln, NE 68510
chrispaz@neb.rr.com

Richard S. Hargesheimer
620 South 30th St
Lincoln, NE 68510
rshargy@gmail.com

Collin A. Rees
4721 Heather Lane
Kearney, NE 68845
collin@priceofoil.org

Donna Roller
2000 Twin Ridge Rd.
Lincoln, NE 68506
rollerski@gmail.com

Cecilia Rossiter
949 N. 30th St.
Lincoln, NE 68503
punion@gmail.com

Corey Runmann
2718 S. 12th St.
Lincoln, NE 68502
rumannc@gmail.com

Lois Schreur
2544 N. 61st Street
PO Box 4376
Omaha, NE 68104
leschreur@centurylink.net

Tristan Scorpio
208 S. Burlington Ave., Ste 103
Box 325
Hasting, NE 68901
linda@boldnebraska.org

Julie Shaffer
5405 Northern Hills Dr.
Omaha, NE 68152
ksjaffer59@gmail.com

Sandra Slaymaker
102 E 3rd St. #2
Atkinson, NE 68713
sandyslaymaker@gmail.com
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Robert J. Henry
Blake & Uhlig, PA
753 State Avenue Ste 475
Kansas City, KS 66101
rjh@blake-uhlig.com

Michael J. Stapp
Blake & Uhlig,PA                   
753 State Avenue Ste. 475
Kansas City, KS 66101
mjs@blake-uhlig.com

Becky Hohnstein
P.O. Box 272
Minatare, NE 69356
jimhohnstein@gmail.com

Marvin E. Hughes
714 W 5th St Ste 120
Hastings, NE 68901
bhughes@gtmc.net

John Jarecki
6112 Bedford Ave
Omaha, NE 68104
johnjarecki110@gmail.com

Karen Jarecki
6112 Bedford Ave
Omaha, NE 68104
tenbuckstwo@yahoo.com

Brian F. Jorde
Domina Law Group PC LLO                   
2425 S 144th Street
Omaha, NE 68144-3267
bjorde@dominalaw.com

Dave Domina
Domina Law Group PC LLO                   
2425 S 144th Street
Omaha, NE 68144-3267
ddomina@dominalaw.com

Susan Soriente
1110 Rockhurst Drive
Lincoln, NE 68510
ssoriente@gmail.com

Lorne Stockman
Oil Change International
714 G St., SE, Suite 202
Washington, D.C. 20003
lorne@priceofoil.org

Susan Straka-Heyden
46581 875th Rd
Stuart, NE 68780
suzie_sl@hotmail.com

Kimberly L. Stuhr
19303 Buffalo Rd
Springfield, NE 68059
kimberlystuhr13@yahoo.com

Jacques Tallichet
2821 S. 79th St
Lincoln, NE 68506
jacques.tallichet@gmail.com

Paul Theobald
85718 544th Avenue
Foster, NE 68765
ptheobald36@gmail.com

Jonathan H. Thomas
960 S Cotner Blvd.
Lincoln, NE 68510
thewild_things@yahoo.com

Elizabeth L. Troshynski
87769 484th Ave.
Atkinson, NE 68713
btroshyn@hotmail.com

Christine Troshynski
101 S. 1st St.
Emmet, NE 68734
ctroshynski@gmail.com
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Taylor R.M. Keen
5022 Hamilton St.
Omaha, NE 68132-1448
taylorkeen7@gmail.com

Judy King
1261 Fall Creek Rd
Lincoln, NE 68510
kingjud@gmail.com

Michelle C. LaMere
P.O. Box 514
Winnebago, NE 68071
iamere@rocketmail.com

Pamela Luger
8732 Granville Pkwy
LaVista, NE 68128
pam1181@yahoo.com

Kendall Maxey
350.org
20 Jay Street
Brooklyn, NY 11201
kendall@350.org

Elizabeth (Liz) Mensinger
6509 Wirt St.
Omaha, NE 68104
lizmensinger@gmail.com

Cindy Myers
P.O. Box 104
Stuart, NE 68780
csmyers77@hotmail.com

Crystal Miller
7794 Greenleaf Drive
LaVista, NE 68128
neccmiller@juno.com

Julie Walker
2570 West Luther St.
Martello, NE 68404
jw9095@yahoo.com

Susan C. Watson
2035 N 28th St Apt 213
Lincoln, NE 68503
scwatson1965@gmail.com

Susan J. Weber
2425 Folkways Blvd Apt 329
Lincoln, NE 68521
susanjweber4@yahoo.com

Douglas Whitmore
8856 N. 83rd Ave.
Omaha, NE 68122
douglas@whitmore4congress.com

Kenneth C. Winston
1327 H St., Ste. 300
Lincoln, NE 68508
kwinston@inebraska.com

Sandy Zdan
4817 Douglas
Omaha, NE 68132
sandywz@cox.net

Sarah Zuekerman
1729 K St. #7
Lincoln, NE 68508
sarahj1182@gmail.com

by: __________________________
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